
INSURANCE - 
Bad Faith 
Declaratory Re!ief 
SUMIWR? IUCG;vlENT: Grme3 In tavcr of 

the plaintiff. 

CASE/NUMBER: T.t(.E. Insurance Co. v. 
Sourhern Pacific Transportailon Co., 
Union Pacific Railroad Co.. e l  al. / 
CV977294RAP. 

ZOURTJDATE: USDC Central / Feo. 28, 
2bw. 

IUCGE: Eon. 3rchard A. Paez. 

:VORNEYS: Plaintiff - Roger W. Clark, 
Robert 0. Goloberg (Siensrock & Clark, 
Santa Monlca). 

~ e l k n d a n t  . Allan Shenor (Graham & 
James. LLP, Los Angeles): Sleven L. 
Paine (Cotkin, Collins & Ginsburg, Los 
Angsles]. 

iECHNlCAL EXPERTS: Plaintl% - Boyd Veen 
stra. cla~ms handling, Bumank; Elliott C. 
Rothman, broker standard of care. Los 
Ange!es; Barbara C.  Luna, economic 
losses. Sherman Oaks: Eoyd S. Lemon. 
attorney standard of care, Los Angeles: 
aob Greitz, tn;c!irng lodusiry practtes. 
San Leandrn. 

Defendant . Dav~d F. Peterson. claims 
handling practices, AgGura Hills; Ricnard 
J. M a s t e ~ ,  broker stardard o: care. Ox- 
nard: Jules H. Kamm, economis;. Los An 
geres; Jeflrey Arms, cargo transprtation 
and insurance practices in the trkking 
irduslry, iong Beach. .. - ' . 

ACTS: T..H.E:.lnsuracce ~ompanf;r.LFJ: 
is an approved but nonadmitted carrier. 
in California. Since THE. is not'adm~F 
ted, it is require$ to do b u ~ i n e s s ~ ~ n ~ ~ a l ~  
lornia :hrough a surplus line .broker. 
T.H.E. contracted w1t3 James ~ l l b ~ n t  !I+. 
surance Services to serve as its surp!us 
iine broker: i%lbrant'cont'ac:ed wdh sew' . . 

era1 Califomla retail ' insurance brok'e!~, 
in~ lud in.~ Robert Vamer. ' ' ' -: .. ..' . . ' r . : .i.-. ' . 

. .... 
In May 1995,. T.H.E. issued a truckek 
commercial insurance policy wrth limns 
of  S1 mil l ion 'to Mendez Trucking 
i ~ e n d e z ) .  ,T.H.E. h a d , d i s t o b k h t o  
~ i l b r a n t '  a s:a{$ard application' io,be 
used by jetah brnkers in.a~clical~ons for 
insurah;e. '-; ',f " , ' , -.  ~""'.' . . " ' . . . .. . 
Varner t w k  the application to :~lendez to 
complete. Only two trucks were placed 
on the approved lrorn. Four days after 
the insurance policy was.issued, a 
Mender employee had a collis~on w~rh 
anotber truck operated by an employee 
o i  Southern Pacific. Transponarion (SPT); 
the Mendez truck was not scheduled 
#~nder T.H.E.'; w l~cy.  

blencez cla~mea ro have r e ~ n e d  the ac 
cident to T.V..E, through Varner, who ac- 
kcowledged recervmg :he xclden; report. 
~ U I  admits he dtd riot pass  ti^ repat on 
to T..Lt.E. In July 1995. T.H.E. canceled 
afid the reassn gwen was zn unaccept- 
able number of vehrz!es to be insured. 
Tn~s was based on T.H.E.'s leamr t  that 
Mecdez had a to:aI of 59 different vehk 
cles 

In Seprembe! 1E5, the SPT empbyee 
sued Mezdez. Mecder tendsred [ h w  ce- 
fense to T.H.E. The jury in the ma1 of the 
lawsuit found tor Ihe employee against 
Mendez and SPT damages of 51.120 
mikm.  Durmg the tnal, a cla~ms repre 
seritatlve from SPT found an Insurance 
certiflale issued by Vamer narnng SPT 
as an zdditional lnsured under T.H.E.'s 
policy. During the tnal, SPT made its first 
written t e d e r  for defense and indernnifi 
caticn, but T.H.E. declined::: 

SPT claimed that ~ e n d e z  bad a contrac- 
tual cbligation'to have SPi'named as an 
additional lnsured on T.H.E.'s policy. 
After the trial, SPT denied Mendez any 
further access to its SPT yards. Mendez 
cfa~med this Oecrsion caused lhem to go 
into bankruptcy. 

Merdez alleged that if T.H.E. had accept- 
ed the tender and had defended and in 
dernnified Mendez and SPT, then SPT 
wculo not have rermlnated iE C o n m t s  
with Mendez. Mendez also alleged that 
Varner was the actual or ostensible 
agent of T.H.E. Varner allegedly repre- 
senred himse!f to be an agenr of T.H.E.. 
he produced a propnelary insurance a p  
plicaiion with T.H.E.'s name and-in his aC 
leged capacitj as agent lor T.H.E. he is- 
sued'numerous cenificate5of insurance 
in favor of Mendez The application pur- 
portediy directed the applicant to report 
claims to the agentbroker. 'w11h Mendez 
contending this referred to Vamer. 

T.H.E. brought rhls declaratory relief ac. 
tion in the U.S. District.Court f0r.a deter: 
mination that it had no duty to'defend or 
indemnify either Mendez or SPT. Both 
Mendez and SPT fi led a counterclaim 
seeking damages' under several Vleories 
including breach of the covenant of good 
faith and fair dealing:Me&z sough[ to 
reform the insurance 'k l icy  to properly 

I .-...,.. . . _$, .  

list all of ~ e n d 6 z l  $eh-~i:les.'.~~--~ . . , . 

issued-by yam'naming sPT ,a an aadk 
tional insured. iMeidez alleged Varner 
had committed.a.gri@ous-error when he' -, -. 'L' - 
listed jusi:lwo lruclis~.oh .the..insuiaiice 
applrtatlon 'to T,H.E. .vamer had s u w s  
edly been instructed Sy Mendez to se- 
cure coverage for all tmcks owned or o p  

?MINTIFF CONTENT!ONS: T.H.E. contended 
j@,ould nor have axed n bad faah be- 
cause fiere was 3 genulne tssue oi IiaW 
ity wnether coverage ex~sred under the 
pcllp. Also, thar Vamer r : M  nsl oe the 

OstPnsrble agent of T.H.E. because no 
act or om~ssicn of T H E  caused or c o n  
lributed to havrng Menoez believe [hat 
Varner wzs thelr agent. Mendez c ~ u l d  
n3t reform !he rnsurarc: policy because 
Mender ce~ayea Ehng ~ t s  refomation x- 
lion, and Should be barred by laches. 
and thzt unclean hands also barred 
Uendez from reforming the insurance 
policy. Mendez had allegedly provided 
fa4semsv:er in 11s arJolicarrcn fo; Insur- 
ance regarding ~ t s  n l s i a ~  of i n s u r a ~ e  
cancellaiicils 2nd ncrr:enwals. 

DEFENDANT CONTENTIONS: Mende~ can  
tended that T.H.E.. lhrough Irs agents 
Hillbrant and Yaraer. oartcipateo in a 
rnisreWe~e;~lat~on of rne t?Je facts rn a e  
relationshm between T.H.E., Hillbran1 
and Varner. T.S.E. axed be!ow the s:an 
dard of care In not oeterminiFg the cor- 
rect 2nd complete name that sh3uld be 
used as t!e named insured. 

T.8.E. had full k lowledge of the toral 
numer of vehsl6.'; !hat Merdez believed 
were insu;e-l at t i e  ',me the wky was 
ca~cered ~1 13b 105. T.H.E. acted u n  
reason- and *ui:houT just cause in its 
commurrkation. investigation and refcsal 
to povide coverage to Msndez. 

T.H.E. was guilty of x r e a -  conable con. 
duct because ~t faded to settle and It 
forced Mendez :o lttigate ro otxain Gene 
fItS under the policy. 

DAIWGES: Mecdez alleged that as a resuR 
of T.H.E.3 bad fa~rh failure to deleno and 
Indemnify. Mendez suffered a jucgment 
in the ucderlyng SPT employe? lawsuit in 
the sum of 51.120 m~llion, and Mendez 
was compelled to file for bankruptcy. The 
bankruptcy trustee liquldatea the busi- 
ness. hie~dez claimed the value of the 
busmess to be 54,623.375. Mendez 
sought punitive damages. 

S m L E M E M  CISCXSIONS: In Novenoer. 
Mendez made a demand to T.H.E. in rhe 
sum of 55.9 m~ltion. T.H.E. made no 
offer. 

OTHER INK)RIWTION: Tr~al was scheduled 
for December 1099, The court neard ar- 
guments an opposlng motions fcr s u n  
nary judgment at the final status conier- 
ence in November 1999. The court an- 
nounced ~ t s  proposed ruling from the 
bench at the iinal status conference. The 
court issued its pdgmenr in late D W m  
Ser 1S99. Mendzz has filed an appeal. 

THE RESULT: Jcdge Ric9ard Paez granted 
summary judgment n favor of T.H.E. Tne 
csurt ruled there was a genuine issue af 
liability and T.H.E. could not be liable in 
bad faith to Mendez. Judge Paez also 
held that no reasonable tner of fa3 could 
i ind that tvlendez reasonabiy believed 
Vamer was am-g as the agent fc: T.H.E. 
In addition, Judge Paez found :hat [he 
Meodcr relomat~on claim was baned by 
1% hes . 








